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Central District of California

Chief Judge Theodor Albert, Presiding
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Santa Ana

Wednesday, January 12, 2022 5B             Hearing Room

10:00 AM
8:00-00000 Chapter

#0.00 Hearings on this calendar will be conducted using ZoomGov video and 

audio.

For information about appearing in person (or a hybrid hearing) please visit 

https://www.cacb.uscourts.gov/judges/honorable-theodor-c-albert. 

Parties in interest and members of the public may connect to the video and 

audio feeds, free of charge, using the connection information provided 

below.  

Individuals may participate by ZoomGov video and audio using a personal 

computer (equipped with camera, microphone and speaker), or a handheld 

mobile device (such as an iPhone or Android phone).  Individuals may opt 

to participate by audio only using a telephone (standard telephone charges 

may apply).  

Neither a Zoom nor a ZoomGov account is necessary to participate and no 

pre-registration is required.  The audio portion of each hearing will be 

recorded electronically by the Court and constitutes its official record.

Video/audio web address:
https://cacb.zoomgov.com/j/1609177147

ZoomGov meeting number: 160 917 7147

Password: 072929

Telephone conference lines: 1 (669) 254 5252 or 1 (646) 828 
7666
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For more information on appearing before Judge Albert by ZoomGov, 
please see the "Notice of Video and Telephonic Appearance Procedures for 
Judge Theodor C. Albert’s Cases" on the Court's website at: 
https://www.cacb.uscourts.gov/judges/honorable-theodor-c-albert under the 
"Telephonic Instructions" section.

To assist in creating a proper record and for the efficiency of these 
proceedings, please:

⦁ Connect early so that you have time to check in.

⦁ Change your Zoom name to include your calendar number, first 

initial and last name, and client name (ex. 5, R. Smith, ABC Corp.) if 

appearing by video. This can be done by clicking on "More" and 

"Rename" from the Participants list or by clicking on the three dots 

on your video tile.

⦁ Mute your audio to minimize background noise unless and until it is 

your turn to speak. Consider turning your video off until it is your 

turn to appear.

⦁ Say your name every time you speak.

⦁ Disconnect from the meeting by clicking "Leave" when you have 

completed your appearance(s).
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0Docket 

- NONE LISTED -

Tentative Ruling:
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Elite Aerospace Group, Inc.8:21-12231 Chapter 11

#1.00 STATUS CONFERENCE  RE: Chapter 11 Voluntary Petition Non-Individual. 
(cont'd from 10-27-21)

1Docket 

Tentative for 1/12/22:
See related matters ## 2-5. 

Deadline for filing plan and disclosure statement: March 20, 2022;
Claims bar: underway?
Debtor to give notice of the deadline by: underway?

Appearance: required

-------------------------------------------------------

Tentative for 10/27/21:
While the court will accede to the request not to set a plan deadline at this 
time, a further status conference will be scheduled an all can expect a 
deadline to be set at that time. Claims bar of December 15, 2021 acceptable? 

Tentative Ruling:

Party Information

Debtor(s):

Elite Aerospace Group, Inc. Represented By
David L. Neale
Juliet Y Oh
Richard P Steelman Jr
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Elite Aviation Products, Inc.8:21-12417 Chapter 11

#2.00 STATIS CONFERENCE RE: Chapter 11 Voluntary Petition Non-Individual.  Inc. 
(cont'd from 11-03-21 per order setting continued ch 11 status conference 
in debtor's cases entered 10-29-21)

1Docket 

Tentative for 1/12/22:
See related matters this calendar.

Tentative Ruling:

Party Information

Debtor(s):

Elite Aviation Products, Inc. Represented By
David L. Neale
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Elite Engineering Services Inc.8:21-12418 Chapter 11

#3.00 STATUS  CONFERENCE RE: Chapter 11 Voluntary Petition Non-Individual
(cont'd from 11-03-21 per order setting continued ch 11 status conference 
in debtors' cases entered 10-29-21).  

1Docket 

Tentative for 1/12/22:
See #2-5. 

Tentative Ruling:

Party Information

Debtor(s):

Elite Engineering Services Inc. Represented By
David L. Neale
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Elite Metal Manufacturing Inc.8:21-12419 Chapter 11

#4.00 STATUS CONFERENCE RE:  Chapter 11 Voluntary Petition Non-Individual.  
(cont'd from 11-03-21 per order setting continued ch 11 status conference 
in debtor's cases entered 10-29-21)

1Docket 

Tentative for 1/12/22:
See #2-5.

Tentative Ruling:

Party Information

Debtor(s):

Elite Metal Manufacturing Inc. Represented By
David L. Neale
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Elite Aerospace Group, Inc.8:21-12231 Chapter 11

#4.10 Motion For Entry Of Order (A) Establishing Bidding Procedures For Sale Of 
Substantially All Assets Of The Debtors, (B) Approving The Form And Manner 
Of The Sale Notice, (C) Scheduling An Auction And Sale Hearing And Certain 
Deadlines Related Thereto, And (D) Approving Procedures For Determining 
Cure Costs
(cont'd from 1-5-22)

145Docket 

Tentative for 1/12/22:
No tentative.  The court will hear from Big Shoulders, especially regarding  
respective §363(k) credit bidding complexities and whether the proposed 
modification to the bidding procedure will suffice. Are we assured that the bid 
price exceeds all liens?

Appearance: required

Tentative Ruling:

Party Information

Debtor(s):

Elite Aerospace Group, Inc. Represented By
David L. Neale
Juliet Y. Oh
Richard P Steelman Jr
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Elite Aerospace Group, Inc.8:21-12231 Chapter 11

#4.20 Motion for relief from the automatic stay PERSONAL PROPERTY 
(cont'd from 1-4-22)

ENGS COMMERCIAL FINANCE CO.
Vs.
DEBTOR

124Docket 
*** VACATED ***    REASON: OFF CALENDAR - ORDER APPROVING  
STIPULATION BETWEEN ELITE AEROSPACE GROUP, INC. AND  
ENGS COMMERCIAL FINANCE CO. TO RESOLVE MOTION FOR  
RELIEF FROM THE AUTOMATIC STAY UNDER 11 U.S.C. § 362  
(PERSONAL PROPERTY) ENTERED 1-11-22  

Tentative for 1/12/22:
Further continue pending determination of sales timetable. 

-----------------------------------------------

Tentative for 1/4/22:
The question presented is whether a case under either of §§362(d)(1) 

or (2) has been made.  While it could be said that the property is needed for a 
"reorganization" under (d)(2) to meet the letter of intent with GMX, it is an 
awkward fit given that the 'reorganization,' if any is to occur, appears to be a 
sale.  The court is not clear that sort of reorganization is what is intended by 
the drafters of the Code. But it is also unclear whether "cause" is shown for 
(d)(1) either since no evidence appears that the collateral, which is reportedly 
insured, is declining in value. The appraiser's opinion suggest nothing has 
changed in three and a half months.  Debtor is correct that a static level of 
value from petition date does not suggest that "cause" has been shown, and 
it is clearly movant's burden. 

While all of the above suggests that the motion should be denied this 

Tentative Ruling:
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time, movant may refile its motion in 60 days (or earlier upon showing of 
changed urgency).  The court will be less sympathetic to indeterminate delays 
at that time as the definition of "necessary to a reorganization", i.e., one  "in 
prospect" (within the meaning of Timbers), becomes even harder to sustain.

Deny but without prejudice to renewal in 60 days absent urgency.

Appearance: required

Party Information

Debtor(s):

Elite Aerospace Group, Inc. Represented By
David L. Neale
Juliet Y. Oh
Richard P Steelman Jr

Movant(s):

Engs Commercial Finance Co. Represented By
Raymond A Policar
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#4.30 Motion for Entry of Order Authorizing Debtors to Obtain Post-Petition Financing 
from GMX Aerospace & Defense Group, Inc.
(OST Entered 12/23/2021)

141Docket 

Tentative for 1/12/22:
No tentative. The court has not seen a clear purpose being served for post-
petition financing since it appears that this is a liquidation case at present and 
there are no operations.  Other than paying a retainer to either a restructuring 
specialist or an investment banker what purpose is served?  The court 
understands that some management is needed to vet any overbid inquiries 
and to manage a sale, but is that $150k? But why is Mr. Zia not up to this 
effort? The Committee should be prepared to weigh in.

Appearance: required

Tentative Ruling:

Party Information

Debtor(s):

Elite Aerospace Group, Inc. Represented By
David L. Neale
Juliet Y. Oh
Richard P Steelman Jr
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#4.40 Application to Employ Force Ten Partners, LLC / Motion For Entry Of Order: (1) 
Approving Engagement Agreement With Force Ten Partners, LLC; And (2) 
Authorizing Force Ten Partners, LLC To Provide Executive And Restructuring 
Services
(AMENDED OST Signed 1-3-22)
(cont'd from 1-5-22)

176Docket 

Tentative for 1/12/22:
No tentative. If there are no operations and it looks like a liquidation sale is 
imminent, what purpose is being served by this engagement? The court 
understands the need for competent supervision of the vetting process on 
competing purchases and to supervise a sale, but is $150k excessive? Why 
cannot Mr. Zia perform at least these minimal functions? Does the Committee 
have an opinion?

Appearance: required

Tentative Ruling:

Party Information

Debtor(s):

Elite Aerospace Group, Inc. Represented By
David L. Neale
Juliet Y. Oh
Richard P Steelman Jr

Page 12 of 281/11/2022 5:38:33 PM



United States Bankruptcy Court
Central District of California

Chief Judge Theodor Albert, Presiding
Courtroom 5B Calendar

Santa Ana

Wednesday, January 12, 2022 5B             Hearing Room

10:00 AM
Zach Halopoff Inc.8:21-12420 Chapter 11

#5.00 STATUS CONFERENCE RE: Chapter 11 Voluntary Petition Non-Individual.  
(cont'd from 11-03-21 per order setting continued ch 11 status conference 
in debtor's cases entered 10-29-21)

1Docket 

Tentative for 1/12/22:
Subsumed within ##1- 4.4? Off calendar?

Tentative Ruling:

Party Information

Debtor(s):

Zach Halopoff Inc. Represented By
David L. Neale
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Anh Tuyet Nguyen8:21-12606 Chapter 11

#6.00 STATUS CONFERENCE RE: Chapter 11 Voluntary Petition Individual.

1Docket 
*** VACATED ***    REASON: OFF CALENDAR - ORDER AND NOTICE  
OF DISMISSAL OF CASE FOR FAILURE TO FILE INITIAL PETITION  
DOCUMENTS WITHIN 72 HOURS ENTERED 11-09-21

- NONE LISTED -

Tentative Ruling:

Party Information

Debtor(s):

Anh Tuyet Nguyen Represented By
Peter L Nisson
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Harry L Morris, Jr.8:19-11153 Chapter 11

#7.00 Confirmation Of 3rd Amended Individual Debtor's  Ch 11 Plan Of Reorganization
(cont'd from 8-04-21)
(set from discl. stmt hrg held 11-03-21)

215Docket 

Tentative for 1/12/22:
Confirm. Appearance: optional

--------------------------------------------

Tentative for 11/3/21:
Approve. Schedule confirmation date and related deadlines. 

Appearance: required

-----------------------------------------------

Tentative for 8/4/21:
The court agrees with the opposition on the question of lumping two  different 
classes together into one class, 6B, but then trying to justify different payment 
percentages based upon whether they hold separate property or community 
property claims. The more logical approach would be two separate classes. 
But more fundamentally, the court is unclear why we are doing this through a 
Chapter 11 plan at all; why cannot a Chapter 7 trustee perform the same 
tasks?  If the argument is lesser costs, explain.

-----------------------------------

Tentative for 4/21/21:
Given that the disclosure statement was amended only on April 15, it would 
appear that a continuance is in order. It also seems that this case is likely to 
come down to a dispute over the interplay between payment of community 
debts, payment of equalization, homestead and characterization of certain 

Tentative Ruling:
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claims. At the very least the nature of the dispute should be clearly set forth in 
the disclosure statement and discussion had over what happens if the court 
ends up ruling against debtor in whole or in part.

Continue.

------------------------------------------

Tentative for 2/10/21:
The DS has some problems as Debtor seems to admit, especially 

surrounding the details of the proposed sale. In the reply, Debtor states that 
the DS will be amended to include details of a pending (?) sale of his real 
property. 

Debtor also concedes that amendment to the DS is required as to the 
Buncher claim . Debtor also disputes the allegation of fraud in connection with 
the MORs because he claims that his monthly alimony payments are 
deducted before funds are added to his DIP account. It is not clear from Ms. 
Morris’ opposition whether she is conceding that Debtor is current on his 
monthly alimony obligations. Debtor also claims that the opposition confuses 
“impaired” and “disputed” when discussing Class 2 creditors such as 
Deutsche Bank and County of Orange.  To be clear, Debtor is asserting that 
those claims are disputed.  

In sum, the DS requires amendment, as Debtor seems to concede.  
The sale of real property that the entire plan depends upon has not been 
consummated, despite an alleged sale contract being in place. As the U.S. 
Trustee points out, there is no timeline for the sale of the property. Some of 
Mrs. Morris’ opposition raise issues of confirmation, not necessarily of 
adequate disclosure. Still, when the DS is amended, Debtor would do well to 
take some of Mrs. Morris’ comments to heart and address them, particularly, 
the community property/community debt portion of the opposition. As the U.S. 
Trustee points out, the feasibility of the plan is open to question.  Thus,  the 
hearing on the adequacy of the DS should be continued to allow for a sale to 
be actually completed (or at least imminent) and for Debtor to address the 
concerns put forth by the U.S. Trustee and Mrs. Morris. It appears that a 
motion to approve the sale of real property has been filed and is on calendar 
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for 3/10/21. Continue to either that date or shortly thereafter to allow 
corrections and supplements to DS.

Party Information

Debtor(s):

Harry L Morris Jr. Represented By
Caroline S Kim

Movant(s):

Harry L Morris Jr. Represented By
Caroline S Kim
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Parks Diversified, LP8:21-11558 Chapter 11

#8.00 Motion To Dismiss Bad Faith Unauthorized Bankruptcy Case For Pursuant to 11 
U.S.C. Section 1112
(cont'd from 11-03-21 per order granting stip to cont mtn to dsm entered 
10-18-21)

51Docket 
*** VACATED ***    REASON: CONTINUED TO 2-23-22 AT 10:00 A.M.  
PER ORDER APPROVING SECOND STIPULATION ENTERED 10-29-21

Tentative for 9/1/21:
The movants, Richard and Lucia Parks (collectively "the Parks"), are 

partners (or at least former partners) of debtor, Parks Diversified, LP 
("Debtor"). The motion seeks dismissal of the case as a bad faith bankruptcy 
filing pursuant to 11 U.S.C. §1112(b). The motion is opposed by Debtor. 

1. Factual Background

On May 28, 2002, Lucia K. Parks (aka Lucy Parks), Richard Parks, 
and David Klein signed a Limited Partnership Agreement forming the Debtor 
("Partnership Agreement"). David Klein is the son of Lucy and Richard Parks. 
The partnership interests were as follows: Lucy Parks, Richard Parks, and 
David Klein were all general partners of the Debtor, and each individually held 
a 1% limited partnership interest in the Debtor, and the Parks Family Trust (of 
which Lucy and Richard are the sole co-trustees) held a 97% limited 
partnership interest in the Debtor. For convenience the Parks are referred to 
herein as the "Partners" although current status as general or limited partners 
is somewhat unclear.

At all times during Debtor’s history, the Partners were the sole profit-
sharing (and loss-sharing) partners of the Debtor, whereas Klein held a 
managerial role and assisted his parents in managing the daily affairs of the 
family businesses. Paragraphs 7.5-7.11 of the Partnership Agreement provide 
that the intent of the partnership is to create a passthrough entity where 

Tentative Ruling:
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taxable income and losses are allocated to the partners according to their 
partnership shares (set forth in Schedule A to the Partnership Agreement). 
Pursuant to the schedule, Lucia K. Parks, Richard Parks, and David Klein 
each contributed $20,000 of initial capital for a 1% partnership share, and the 
Parks Family Trust contributed $1,940,000 for a 97% partnership share. Mr. 
Klein’s $20,000 was allegedly given to him by Partners. 

After its formation, the Partners acquired (through Debtor, as 
managing member of North Valley Mall LLC ("NVM")) a shopping center in 
Chico, California called the North Valley Mall, located at 801 East Avenue, 
Chico, CA 95926 ("Shopping Mall"). As a result of the economic recession in 
2007-08, the family business suffered greatly. As a result, the Partners were 
informed by Klein around 2009 that he no longer wished to be a general 
partner of the Debtor, because he did not want to be the sole general partner 
of the Debtor and liable for all of its debts when the Partners eventually filed 
their individual bankruptcies. 

On September 2, 2009, NVM filed a Chapter 11 petition for 
bankruptcy, initiating Case Number 8:09-bk-19346-TA ("NVM Bankruptcy"). 
Lucy Parks signed the bankruptcy petition as a general partner of the Debtor, 
which was the managing member of NVM. Other bankruptcy pleadings on 
behalf of NVM were signed by Klein in his capacity as a partner of Debtor 
(Parks Diversified). In that case a filed declaration states as follows: "I am a 
partner of Parks Diversified, the property manager of North Valley Mall, LLC, 
the reorganized debtor in the above Chapter 11 proceeding… and have been 
responsible for overseeing the day-to-day financial operations and financial 
performance of the Reorganized Debtor." In the NVM Bankruptcy, a Chapter 
11 plan was filed, confirmed, and consummated. The court entered a final 
decree on March 30, 2015, closing the NVM Bankruptcy.

Paragraph 8.3(D) of the Partnership Agreement provides that "The 
Partnership shall not dissolve in the event of a GP’s bankruptcy. The GP’s 
Interest shall be automatically terminated, and the GP shall be deemed to 
have exchanged his GP Interest for an LP Interest entitled to the same 
percentage of capital, profits, and losses."  On August 23, 2010, Richard 
Parks and Lucy Parks filed a joint petition for bankruptcy under Chapter 11 of 
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Title 11 of the United States Code, initiating Case Number 8:10-bk-21738-TA 
in the United States Bankruptcy Court for the Central District of California 
("Individual Bankruptcy"). Upon the filing of the Individual Bankruptcy, 
Paragraph 8.3(D) of Debtor’s Partnership Agreement provides that the 
Partners’ general partnership interests in the Debtor were terminated and 
replaced with a commensurate limited partnership interest. In the Individual 
Bankruptcy, a Chapter 11 plan was filed, confirmed, and consummated. The 
Court entered an order of discharge and a final decree on September 12, 
2014.

The first month after the final decree closing the case, the Partners, as 
the 99% majority holders of the voting interests in the Debtor constituting 
Lucy Parks, Richard Parks, and the Parks Family Trust, allegedly voted to 
reinstate Lucy Parks and Richard Parks as general partners of the Debtor. 
The vote to reinstate Lucy Parks and Richard Parks as general partners of 
the Debtor was reportedly done by an informal or oral vote of the majority of 
the limited partners but was not contemporaneously documented. Thereafter, 
Lucy Parks and Richard Parks allegedly remained involved in the ordinary 
governance of Debtor’s affairs without objection from Klein. 

In 2014, NVM 2 was formed for the purpose of refinancing the loan on 
the Shopping Mall. The Shopping Mall was transferred from NVM to NVM 2 in 
connection with the refinance. Ownership of NVM 2 is the same as the NVM 
(i.e. Klein is a 1% owner of NVM and NVM 2). On September 24, 2020, Klein 
"individually and derivatively on behalf of TALON DIVERSIFIED HOLDINGS, 
INC., a California corporation, and NORTH VALLEY MALL II, LLC, a 
California limited liability company, a California limited liability company" filed 
a complaint against Richard Parks, Talon Diversified Holdings, Inc. ("Talon"), 
and North Valley Mall II, LLC ("NVM 2"), alleging breach of fiduciary duty and 
a demand for accounting, initiating Orange County Superior Court Case 
Number 30-2020-01161825-CU-NP-CJC ("Derivative Action"). A demurrer 
was filed, and on March 5, 2021, an amended complaint was filed. Partners 
filed an answer to the first amended complaint, and a cross-complaint 
alleging other related claims against Klein. The Derivative Action remains 
pending in state court. 
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On December 18, 2020, Lucia Parks filed a complaint against Klein in 

the Orange County Superior Court initiating Case Number 
30-2020-01175309-CU-OR-CJC ("Partition Action"). Essentially, the Partition 
Action allegedly seeks to sell property jointly owned by Lucia Parks (2/3rds) 
and Klein (1/3rd) – Klein lives on the property, but his parents reportedly 
always made the payments for the property. Klein filed an answer, and that 
case remains pending in state court. 

2. The Bankruptcy Filing 

On or around June 21, 2021, Klein sent a letter to the Partners 
declaring that he was ousting them as limited partners of the Debtor. 
Pursuant to the Partnership Agreement, allegedly even ousted limited 
partners retain their economic interests in the partnership. On June 22, 2021, 
Klein, purporting to act on behalf of Debtor, filed a petition under Chapter 11 
of Title 11 of the United States Code commencing this case. 

Attached to the petition were multiple representations that Klein was 
the "sole" general partner of the Debtor, and the Statement of Financial 
Affairs disclosed that the "former" partners of the Debtor were Lucia Parks as 
to a 1% interest, Richard Parks as to a 1% interest, and the Parks Family 
Trust as to a 97% interest (totaling 99%). In Schedule E/F, Debtor did not 
disclose any known creditor claims.

On June 23, 2021, an Amended Schedule E/F was filed again showing 
zero dollars of known creditors in the case. On July 12, 2021, Debtor filed an 
Amended Schedule A/B stating that an asset of the Debtor included "Breach 
of Partnership Agreement/Fraudulent Transfers against Lucia K. Parks and 
Richard Parks." 

On July 21, 2021, Debtor filed a motion ("Sanctions Motion") for 
sanctions against Partners for the withdrawal of $20,000 from a bank account 
in the name of the Debtor on July 8, 2021, requesting an additional $11,495 
in alleged compensatory sanctions for remedying the alleged stay violation. 
The $20,000 was returned fifteen days after it was withdrawn. The court has 
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set a hearing on the Sanctions Motion for September 22, 2021.

On July 21, 2021, Debtor filed four motions for examination under 
FRBP 2004 to demand production of essentially all corporate documents from 
Partners, their accountant, and employee Cheri Lyon from June 1, 2013, to 
the present. On July 23, 2021, proposed special counsel filed a complaint 
("Complaint") against Partners seeking to avoid transfers from as much as 15 
years ago under fraudulent transfer statutes and alleging a breach of the 
Partnership Agreement. The Complaint alleges four claims for relief: (1) 
breach of partnership agreement ("Breach Claim"); (2) avoidance and 
recovery of fraudulent transfers pursuant to Section 548 and 550 of the 
Bankruptcy Code ("Federal UFTA Claim"); (3) avoidance and recovery of 
fraudulent transfers pursuant to Section 544 and 550 of the Bankruptcy Code, 
and Cal. Civ. Code §§ 3439.04(a)(2), 3439.05(a) ("State UVTA Claim"); and 
(4) preservation of avoided transfers pursuant to 11 U.S.C. § 551 
("Preservation Claim"). 

On July 28, 2021, Debtor filed a Chapter 11 Scheduling and Case 
Management Conference Report. The status report stated in response to the 
question of what the debtor hoped to accomplish: "Obtain the necessary 
financial records to perform a final audit and orderly wind-down of the Debtor 
pursuant to the Partnership Agreement, determine taxes due by the estate 
and pay the same." 

On August 5, 2021, Debtor filed a Second Amended Schedule A/B. 
These amended schedules stated that an asset of the Debtor was "Taxable 
value from North Valley Plaza transaction pursuant to June 2017 Tax Memo." 
On August 6, 2021, the Franchise Tax Board ("FTB") filed proof of claim no. 
1-1 in the amount of $17,585.07 ("FTB Claim"). The FTB Claim was for 
unpaid $800 annual franchise fees for limited partnerships for approximately 
five years, plus penalties and interest. As allegedly reflected in Debtor’s 
original and amended Schedules E/F, this claim was neither known nor 
disclosed.

On August 11, 2021, the Parks paid the FTB Claim in full. Allegedly, no 
portion of the FTB Claim was for unpaid income taxes. Debtor has allegedly 
filed all income tax returns that have come due and has paid all taxes owed. 
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Debtor has not yet filed its tax return for 2020 because it is on extension. 

3. Legal Authority

"[O]n request of a party in interest, and after notice and a hearing, the 
court shall convert a case under this chapter to a case under chapter 7 or 
dismiss a case under this chapter, whichever is in the best interests of 
creditors and the estate, for cause unless the court determines that the 
appointment under section 1104(a) of a trustee or an examiner is in the best 
interests of creditors and the estate." 11 U.S.C. § 1112(b)(1). "The court, after 
notice and a hearing, may dismiss a case under this title, or may suspend all 
proceedings in a case under this title, at any time if – (1) the interests of 
creditors and the debtor would be better served by such dismissal or 
suspension…" 11 U.S.C. §305(a)(1).

4. Was the Bankruptcy Filing Authorized?

At the heart of this dispute is the question of whether Mr. Klein had 
unilateral authority to file the bankruptcy petition. Mr. Klein’s position is that he 
became the sole partner of Debtor when he expelled the Parks as limited 
partners on June 21, 2021 for allegedly breaching the Partnership 
Agreement. The bankruptcy petition was filed the next day. The Parks argue 
that the timing of the bankruptcy filing should indicate to the court that Mr. 
Klein was uncertain whether the expulsion of the Parks was legally effective. 

It is likely too early to decide whether Mr. Klein had unilateral authority 
to file Debtor’s petition because the issue of whether the Parks breached the 
Partnership Agreement is not yet before the court. However, breach of the 
Partnership Agreement is one of the causes of action in the recently filed 
adversary proceeding. Thus, the authorization to file the bankruptcy petition is 
an issue that needs to wait for another day. But that is not the only issue 
presented. 
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5. Debtor Is Inoperative, Has No Income, and No Known Third-

Party Creditors, but is that Cause?

Here, the Parks assert that "cause" for dismissal exists because 
Debtor has no operating income or assets aside from a single bank account 
and claims for relief against the Parks, which the Parks argue are fall under 
state law, and are outside the statutes of limitations and repose. There is also 
a claim for breach of Partnership Agreement in one of the pending adversary 
proceedings. The Parks also point out that, at present, there are no known 
third-party creditors. Thus, the Parks argue, it does not make sense for the 
estate to incur expensive administrative fees in a chapter 11 reorganization 
case when the debtor has no assets and no debts beyond the alleged tax 
debts. 

In opposition, Debtor argues that the Parks took out "loans" from 
Debtor between 2006 and 2014 and never paid them back. Debtor asserts 
that the Parks consequently have a negative capital account of nearly 
$860,000.  According to Debtor, Debtor cannot be dissolved without the Parks 
paying their negative capital accounts to Debtor, which may draw the eye of 
the IRS and other agencies. Debtor asserts that the Parks have strenuously 
resisted winding down and dissolving Debtor despite Debtor being out of 
operation. By taking this money from the partnership and refusing to repay 
these funds, Debtor argues, the Parks left Debtor unable to pay its creditors, 
including the applicable state and federal taxing authorities, and unable to 
reimburse other partners of the partnership that have a positive capital 
account that is due and owing. Although not explicitly stated, Klein fears that 
eventually the taxing agencies will assert claims on account of past events or 
for "negative accounts" and he is left as the likely individual target as surviving 
partner. This, Debtor asserts, is why the petition was filed. 

Debtor’s reason for filing the bankruptcy is certainly unusual, but that 
does not necessarily mean it rises to the level of a bad faith filing. The 
relevant question is, what is the purpose of the bankruptcy filing? The 
answers, according to Debtor, appear to be:  (1) keeping the automatic stay in 
place to guard against any siphoning or diversion of Debtor’s assets; (2) the 
possible recouping of debts owed to Debtor, which could happen through this 
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court’s power to avoid fraudulent or preferential transfers; and (3) to force 
Debtor to pay certain alleged tax obligations, perhaps unknown yet but real 
notwithstanding, which would then allow for the wind down and dissolution of 
the Debtor partnership. The court is not certain that the bankruptcy process is 
necessarily required to accomplish these goals as it seems these issues 
could (and possibly should) be resolved in state court. Then there is the 
Parks’ assertion that unpaid taxes pass through to the individual partners, 
which happens independently of the bankruptcy process. However, the 
automatic stay angle is at least somewhat compelling given the "mistaken" 
unauthorized withdrawal of Debtor’s funds because the court is uncertain 
whether this was simply honest mistake or something worse. Preservation of 
estate assets from wrongful withdrawal can be a valid bankruptcy purpose. In 
any case, this filing does not seem to present a clear abuse of the bankruptcy 
process. 

But that does not mean that this case belongs in chapter 11. The 
Parks have likely made a good argument for the case to be converted to 
chapter 7 as there seems to only be speculative hope that a plan for 
reorganization is possible. Debtor argues that if the money allegedly owed by 
the Parks to Debtor can be recovered, that money can be used to fund a plan 
paying off the few creditors that Debtor has. However, if the court 
understands correctly, Debtor at present has no income, and is inoperative. If 
this is the case, it would appear that a chapter 7 liquidation would be 
preferable as there are usually fewer administrative fees associated with a 
chapter 7. In a chapter 7, Debtor is still protected by the automatic stay, there 
is forced transparency from Debtor’s principals, and the liquidation will assist 
in facilitating the wind down process.  If a compelling reason for Chapter 11 
reorganization is to be found, it has not been raised yet.  Moreover, it sounds 
like getting a consensual plan or even a contested plan confirmed would be 
very problematic.  

    

5. Gross Mismanagement Cause?

Next, the Parks argue that cause exists because Mr. Klein’s alleged 
excessive litigiousness constitutes gross mismanagement of Debtor. The 
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Parks argue that the litigation is causing Debtor to incur heavy administrative 
fees, which diverts funds that could have been used to pay the FTB claim. As 
an example, the Parks point to the $20,000 the Parks "mistakenly" withdrew 
and returned some fifteen days later. The Parks assert that Debtor’s counsel 
incurred $12,000 in fees in a ten-day period in response to the Parks’ alleged 
mistake. The only result from this, the Parks argue, is that the Debtor now 
owes $12,000 to counsel. The Parks also argue that under Mr. Klein’s 
management, motions for examination pursuant to FRBP 2004 were allegedly 
filed almost immediately (allegedly as an improper litigation tactic) and were 
directed toward the Parks, their accountant, and their office administrator, 
with only a cursory attempt at a good faith meet-and-confer to obtain 
requested documents. According to the Parks, under Mr. Klein’s direction, the 
special counsel filed an adversary proceeding, which mooted the FRBP 2004 
motions. The Parks also allege that the special counsel filed the adversary 
proceedings before the court approved the special counsel’s employment. 
Finally, the Parks argue, if Mr. Klein’s story that he was the sole general 
partner of the Debtor from 2009 to the present is true, he is essentially 
admitting to a decade of gross mismanagement of the Debtor, because he 
has failed to maintain or obtain any corporate records, and also failed to pay 
the annual $800 partnership tax owed pursuant to the FTB Claims (which the 
Parks have now paid). 

In opposition, Debtor asserts that the litigation is more than justified 
and has already provided benefit to the estate, specifically, the return of the 
$20,000 that was taken by the Parks possibly in violation of the automatic 
stay. Without intervention, Debtor opines, the Parks may have taken even 
more funds from Debtor. Debtor also asserts that without the filing of the 
bankruptcy petition, the FTB liability would likely remain unpaid. 

The gross mismanagement argument is not convincing, and the 
litigation thus far does not seem obviously frivolous such that it would 
constitute gross mismanagement of Debtor. Thus, dismissal based on Mr. 
Klein’s purported mismanagement of Debtor is not warranted.  Moreover, if 
Mr. Klein is correct that this is the proverbial "calm before the storm" which 
will eventually break in the form of IRS and other tax agency scrutiny over 
"negative partnership capital accounts", his proactive approach may be 
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commendable.   

6. Should the Court Dismiss or Convert?

For the reasons discussed above, the court does not find that the filing 
of the bankruptcy petition was unauthorized or in bad faith, at least not at this 
juncture. The court, however, is inclined to find that there is very little benefit 
to either Debtor or creditors in this case staying in chapter 11 given its current 
condition and the issues at hand. Thus, conversion appears entirely 
appropriate. But that could change if the state court litigation and the 
adversary proceeding result in any recovery for the estate. The court 
understands that the current state court litigation is unlikely to result in any 
recovery that directly benefits the estate. Also, in the recent motion to employ 
Debtor’s counsel this court made known its skepticism that this case 
belonged in chapter 11. The major counterpoint goes to the question of 
energy and commitment.  Debtor may argue that a Chapter 7 trustee will not 
be motivated to pursue litigation and the other things that Mr. Klein’s 
management will pursue in what might appear to be a "no asset" case.  The 
court will hear argument on the point.

7. Should the Court Abstain?  

When deciding whether abstention is appropriate, the court should 
consider the following factors: 

(1) the economy and efficiency of administration; (2) whether another forum is 
available to protect the interests of both parties or there is already a pending 
proceeding in state court; (3) whether federal proceedings are necessary to 
reach a just and equitable solution; (4) whether there is an alternative means 
of achieving an equitable distribution of assets; (5) whether the debtor and 
the creditors are able to work out a less expensive out-of-court arrangement 
which better serves all interests in the case; (6) whether a non-federal 
insolvency has proceeded so far in those proceedings that it would be costly 
and time consuming to start afresh with the federal bankruptcy process; and 
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(7) the purpose for which bankruptcy jurisdiction has been sought. Marciano 
v. Fahs (In re Marciano), 459 B.R. 27, 46-47 (B.A.P. 9th Cir. 2011).

Debtor argues that there does not seem to be any reason for this court 
to abstain under 11 U.S.C. 305. Debtor notes that the claims bar date has not 
yet run, so it is conceivable that more claims could be filed. Thus, Debtor 
argues, it is premature to cast this case as a two-party dispute. There is also 
the pending adversary proceeding to consider that combines issues of state 
law and bankruptcy law that could be efficiently adjudicated by this court 
rather than by piecemeal litigation. Again, the court understands that there 
are already two cases pending in state court between the partners, but the 
court is under the impression that those cases will only likely have an indirect 
impact on this bankruptcy case despite implicating the same or similar 
operative facts. If this impression is mistaken, then perhaps the analysis 
changes. Thus, abstention is likely not warranted at this point.        

Convert to chapter 7 pursuant to 11 U.S.C. §1112(b)(4) (substantial or 
continuing loss to or diminution of the estate and the absence of a reasonable 
likelihood of rehabilitation).
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